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nery, The Man and the Legend, by Robin Hutcheon.

A view of the foreign factories at Canton with a junk in the foreground, sketched in 1832 by George Chinnery. From Chin-
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SEPTEMBER, 1979

In the first half of the last century the United
States conducted a large trade with the Empire of
China. This trade with the hong merchants and
outside shopmen of Canton made and lost fortunes,
and its effects linger today in tastes for tea and china-
ware, and in a dream of great trade across the Pacific
Qcean.! Remembered less well is the history of
Boston's China merchants, and of their lawyers.
This paper is concerned with the interrelations of
these two groups in the first half of the nineteenth
century.

A second purpose of this paper is to note the value
of the early volumes of the Massachusetts Reports
for students of business and social history. While
historians have long been aware of the existence of
both unreported and reported legal records, they
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have not often made use of them, and have too often
chosen to believe that records were either inac-
cessible or destroyed.? In recent years the availa-
bility of legal records has become more widely
known, along with a recognition that these records
yield a particularly high quality of information. The
law reports have much to tell us about the world we
left behind.

In this case, the Massachusetts Reports, combined
with other historical sources, clarify a picture of the
close relations of merchants and lawyers. Seen most
clearly in these decisions are times of economic
stress, when lawyers were a necessity for the defense
of business. For China trade merchants finding
themselves in disputes, common first steps included
discussion, and mediation by an individual (often a
lawyer) trusted by both parties.? Such efforts failing,
social and family ties made easier the use of lawyers
in bringing sensitive matters to the courts. The legal
actions of China trade merchants are characterized
by individual, tangible goals (as opposed to abstract
class ends). There were no shortage of such disputes
in Massachusetts in the first half of the nineteenth
century.

The condition of the state’s economy through the
early years and first flowering of the China trade
was quite good, though shaken at irregular intervals
by depression. Prosperity was linked to foreign
trade, and the “sensitive barometer” of Boston
shipping moved in response to European wars
through 1815, and in response to the demands of
world trade thereafter.*

After 1815 the American trade with China re-
sumed on a large scale. “The volume of trade, ex-
ports and imports together, mounted from
$7,000,000 to about $19,000,000 in four years. In the
season 1817-8 the gross amount of the American
imports and exports at Canton actually exceeded
those of the British East India Company, while the
American tonnage employed was 18,000 as com-
pared with 21,000 for the British.” This enthusiastic
expansion was undercut by the troubles of 1819, and
trade returned to earlier ratios. More typical are the
combined export/import totals for 1830 of
$43,000,000 British and $3,500,000 American.

In the course of this half century, the China trade
was affected by the world and national economies.
China trade merchants were tested by years of
embargo (1807-1809), the depression of 1819, panic
in 1825, the great depression of 1837, and a recession
in 1857. A large number of merchants did not
survive, Of those who did, many would withdraw
from a changing and increasingly difficult trade in
favor of retirement or the challenging new world of
domestic manufactures and rail.

As the China trade prospered, it underwent a
consolidation in the early part of the century in the
hands of a circle of “wealthy firms and commission
houses.”® A “gifted, prolific, and powerful kinship
group in eastern Massachusetts,” sometimes called
“the Boston Concern,” play a key role in this close-
knit international trade.

Central to this alliance were the Perkins, Sturgis,
Forbes, and Cabot families, but several other
names appeared from time to time, notably
Bryant, Paine, Cushing, and Higginson.
Members were interlinked by ties of blood,
marriage, business, friendship, and politics, and
for many years they constituted the most for-
midable American combination in the China
trade. Just as the ‘Concern’ kept a member in
China, it also had one in London. Joshua Bates,
who was married to a Sturgis and was a partner
in Baring Brothers & Co. of London and
Liverpool. Cushing’s intimate relationship with
the great Chinese hong merchant, Howqua,
completed the circle.”

Portrait of the China trader John Murray Forbes, painted at
Canton before 1837. Attributed to the studio of Lamqua.
Collection of Mrs. Ward I. Gregg, on loan to the Museum
of the American China Trade.
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These merchants had many ties with the law. John
Murray Forbes, “the Consul” (as opposed to JMF II,
the partner in Russell & Co.), was a member of the
Forbes clan who studied law with his classmate John
Quincy Adams after graduation from Harvard in
1787. Forbes began a Boston law practice in 1794,
but abandoned it some years later, sailing for Europe
where he established himself as a merchant. Forbes
ended his career as U.S. charge d'affaires to the
government of Buenos Aires.® John Newmarch
Cushing was active in the trade with the Far East and
Europe.” His son, the renowned Massachusetts
lawyer Caleb Cushing, negotiated the first U.s.
treaty with China, served in the Congress, and was
Attorney General of the U.S. from 1853 to 1857.
Cushing had the unfortunate twin distinctions of
having a very poor record on the abolition question,
and of having been an early developer of the concept
of extraterritoriality in China.

In Philadelphia, the China trader Samuel B. Rawle
was the son of an outstanding jurist, and two of his
brothers were lawyers. Benjamin Chew Wilcocks,
one of the greatest of the China traders and for many
years United States Consul at Canton, was the
grandson of Pennsylvania Chief Justice Benjamin
Chew. His father was Justice for Philadelphia
County, and two of his sisters married Ingersolls.*°
George Robert Russell, founder of the important
China trading house of Russell & Sturgis, followed
his father in studying, but then not practicing, law.
He traveled in 1822 from his home in Providence to
the city of Philadelphia, where he studied law in the
office of John Sergeant. “Admitted to the bar, it took
him but three weeks to make up his mind that the
law was not for him.” Russell married a daughter of
Robert Gould Shaw on return to Boston in 1835.
James Barr Ames, the first full-time professor at
Harvard Law School without experience at the bar,
was a son-in-law.*

The early nineteenth century was a period of
steady, if not precisely egalitarian, expansion of the
lawyer population in the Commonwealth.'* As trade
grew, the legal profession was emerging from the
condemnation and defensiveness of the Revolu-
tionary era. Lawyers experienced a general revival
which seems to correspond with recovery from the
depression of 1819.

The law was recognized as a road to advancement
for young men. Young James Kent, writing after the
Revolution, described the law as “a field which is
uninteresting and boundless,” one “encumbered with
voluminous rubbish and the baggage of folios,” yet
advantageous because it “leads forward to the first
stations in the State.”'* Caleb Cushing wrote a long
manuscript entitled “Legal Education” while study-
ing to be admitted to the bar, in 1820. In it he de-

SEPTEMBER, 1979

scribes the “situation, character & prospects of the
legal profession in these United States,” asserting
that “no [other] profession is of a nature to confer
qualities which lead so directly to fame, power &
political ascendancy.”*

Not a small number of successful lawyers had
China trade connections. Charles Jackson, from
1813 until resignation in 1823 a Justice of the Su-
preme Judicial Court, was the son of Jonathan
Jackson, one of Boston's great merchants.* He
represented John Dorr, an important merchant of his
own generation, in disputes with insurance com-
panies arising out of seizure of his ship Jenny by the
British near Canton in 1808. An opinion letter of
Jackson's in the papers of Samuel Russell, the
founder of the important China trade house of
Russell & Company, shows other China trade ties

Charles Jackson, the son of a prominent merchant, served
as a Justice of the Supreme Judicial Court for ten years.
From The Supreme Judicial Court of Massachusetts, 1692-
1942.

and suggests that his contacts with the more
powerful merchants proved useful to him upon re-
sumption of private practice in 1823.%° Charles
Greely Loring was the son of Caleb Loring, an emi-
nent Boston merchant, and he was from 1816 to 1819
in partnership with Franklin Dexter, who married a
daughter of William Appleton.'” Loring was a close
friend of William H. Gardiner, who married one of
the daughters of Thomas Handasyd Perkins.**
Samuel Hubbard (Associate Justice, S.J.C., 1842-
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1847) was associated with Charles Jackson for three
years, after which his “legal business gradually drew
him into mercantile affairs,” notably the Suffolk
Bank.” Two of T. H. Perkins’ daughters married
lawyers. Thomas Cary, who practiced law for a time
in Vermont, married Mary, and came to Boston
after nine years as a partner in the Perkins firm in
New York. Cary “never particularly enjoyed either
the law or business,” and devoted his Boston years
to writing and managing Perkins' interests.2¢
William H. Gardiner was admitted to the bar in
1819, and was one of the more prominent Boston
attorneys of the first half of the nineteenth century.
He married Caroline Perkins, and acted as the
Perkins “clan’s counselor,” serving “at various times
as an appraisor, executor, and legal advisor.”*t
Thomas Handasyd Perkins himself was an “early
and close” friend of the lawyer and statesman
Harrison Gray Otis, whom he had saved from
drowning.22

The importance of the state of trade with China to
lawyers is reflected in two speeches by lawyers
which are the classic statements of opposing
American opinion of the Opium War of 1839-1842.

ROUTHIER
LEGAL

PERSONNEL

Suite 1018
53 State Street
742.2747 742-0233

BOSTON’S OLDEST AND
MOST PRESTIGIOUS
SPECIALISTS IN LEGAL
SECRETARIAL PLACEMENT

LEGAL SECRETARIES
TEMPORARY
and
PERMANENT

Experienced legal secretaries
and typists by the day, week or
long term. Also evenings, Sat-
urdays, Sundays and holidays.

Our reputation for success-
ful permanent placement is
unexcelled.

The speeches - those of John Quincy Adams in 1841
to the Massachusetts Historical Society and John
Worth Edmonds (who at the same time had a large
practice in New York mercantile circles) in the same
year at the Newburgh Lyceum - were widely re-
ported and reacted to. Edmonds found the British
effort indefensible, while Adams defended the
British in a lecture which “aroused a storm of protest
and was so unpopular that the North American Re-
view refused to publish it."23

Examination of the interrelations of China traders
and the bar began with a survey of the Massachu-
setts Reports, which are the only reported decisions
of the state courts before which these men practiced
in the first half of the nineteenth century. The re-
ports are made up of the decisions of the Supreme
Judicial Court, which had very extensive original
and appellate jurisdiction during this period.2 A
survey of the first hundred volumes of the Massa-
chusetts Reports, which cover the period 1804 to
1868, produced a list of 172 cases involving foreign
trade.?s Of these, the thirty which bear on the China
trade produce in turn a list of trader-litigants, and of
the attorneys who represented them. The thirty cases
include thirteen directly involving trade with China,
fourteen having to do with the activities of mer-
chants engaged in the China trade, and another thr
which involve opium trade.? ’

Such lists are quite valuable to those interested in
the lives and activities of the traders and their
lawyers. By setting out all the reported cases touch-
ing on the China trade and the traders, they provide
an opportunity to study the many varied sorts of
information included in the Massachusetts Reports.
Reviewing the cases in chronological order, one is
able both to feel the shocks of the economic cycle,
and to touch on many of the business concerns of the
traders.

The China trade cases run from early in the nine-
teenth century, when there were a number of
disputes involving China trade merchants and the
early incorporated insurance companies. The great
bulk of the thirty cases, however, come from the
period 1830-1868, and reflect the events of those
years. When some circumstances of the cases are
reconstructed, outlines of the activities of China
traders can be seen. These include a view of the fi-
nancial limitations of some and of the insolvencies of
others, of the importance and power of the London
banking houses, and of the responses of the local
partners of American China coast houses to hard
times.

The earliest reported Massachusetts decisions
touching on the China trade involve the mercantile
activities of the Dorr family of Boston. Ebenezer
Dorr claimed to have been the first Bostonian to
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send a vessel to Canton. The suits involve his sons
John, of the trading firm of Joseph & John Dorr, and
the younger brother Sullivan, who became
prominent in Providence, where he settled upon
return from four years’ residence at Canton.?’ John
Dorr's suits of 1812 and 1814, against the Union
Insurance Co. and the New England Insurance Co.,
respectively, were based on his claims for insurance
on the ship Jenny, which was seized in 1808 by the
British frigate Dover within a mile of the Chinese
coast. After brief detention near Canton, the ship
was brought to Calcutta, where she was libelled and
then condemned by the British Court of Vice Ad-
miralty, for violation by trading at Guam, of the
British Orders in Council of November 11th, 1807.2
Dorr, represented by Mr. Prescott and Charles Jack-
son, was successful before the court in both of his
claims on the insurers. Samuel Dexter, who is said to
have had one of the largest practices of all Mass.
lawyers in the early nineteenth century, argued
unsuccessfully for the companies on both occa-
sions.?®

The Massachusetts Reports are silent on how hard
the late 1820’s were on the China trade in general,
and on the tea trade in particular. The years 1825-
1826 saw the failures first of Edward Thomson of
Philadelphia, the largest tea merchant in that city
and “one of the most important in the nation,” and

then of Thomas H. Smith, “a spectacular plunger .

who during the early ‘twenties carried on most of
New York's Canton trade.”*® Both affairs involved
customs fraud and warehouses full of tea, and had
the effect of glutting the tea market, which took
years to recover. This period of depression in the tea
import trade disgusted a number of Boston mer-
chants. They abandoned the tea trade and sought
better returns elsewhere. The Thomson bankruptcy
reached the U.S. Supreme Court in 1828 in the case
Conard v. Atlantic Insurance Co.*

A decision from 1830 provides an excellent
example of the process of a merchant lawsuit. This is
in the case Dodge v. Perkins, which pitted John
Dodge, a lesser merchant, against Thomas Han-
dasyd Perkins, a man actively involved in the China
trade, and one of the great merchants of the age.??
While the case report does not skirt too far from
points of law, Mr. Dodge’s fulfillment of his promise
to publish the details of the dispute with the proceeds
of . victory, has left us with a very interesting
statement of his side.

The dispute settled in 1830 had its roots in 1803
when a young Boston merchant, Unite Dodge, who
had established a firm at Cape Francis, was obliged
on threat of being shot to loan $2,000 to the French
army there. His receipt for the “loan” was sent to his
friend James Perkins, of the Boston trading firm of J.

SEPTEMBER, 1979

& T. H. Perkins, with the request to sell it, if
possible, without serious loss, The receipt went,
along with others sent by Dodge, from Boston to
Hottingeur & Co. of Paris, the Perkins’ French
bankers, who in 1815, after the death of Unite
Dodge, were able to exchange the notes for interest-
paying French government bonds. In the years that
followed the funds worked their way back to the
Perkinses in Boston, and John Dodge, as executor of
his brother's estate, came to inquire of Colonel T. H.
Perkins (James having passed away in 1822) after the
old French debt. The question worked well with Per-
kins’ memory, explaining a sum of money he had had
difficulty accounting for some years before, and he
agreed that the surplus must belong to the Dodge
estate. John Dodge included in the claim that Perkins
requested he draw up, interest running from the date
of receipt of funds from the French bankers. This
claim for interest “stuck in Perkins's craw” (he saw
himself as having done a favor by not charging
standard fees), and there were harsh words.

Dodge retained Perkins' friend Leverett Salton-
stall, and when Saltonstall was unable to convince

the Colonel to moderate his view, Dodge made an
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Thomas Handasyd Perkins, by Thomas Sully, 1832.
Courtesy of the Boston Athenaeum. '

offer to arbitrate. Perkins replied, “The letter you
have been pleased to write me is of a very offensive
character, and you will please to consider this the
last communication I shall make to you. You seem to
desire a recourse to law, and you shall be gratified.”
Dodge now engaged Daniel Webster who, after a
further round of attempts to settle the matter
quietly, filed a bill of equity in the Circuit Court
(Joseph Story of the Supreme Court on Circuit), and
Perkins’ lawyers objected to the jurisdiction. After
Story sustained this objection, the suit was brought

" before the Supreme Judicial Court. Saltonstall and

Samuel Hubbard “took over as lawyers for Dodge,
while Lemuel Shaw and son-in-law William H.
Gardiner defended Perkins. Saltonstall declared that
‘were he in the place of Col. Perkins he would rather
have paid double than have suffered it to come be-
fore’ the courts.” In February Term 1828 a jury
found for Dodge, granting him damages of over
$2,000. On appeal in March Term 1830, the court
produced an opinion which runs to twenty-seven
pages, and reduced the damages granted by some
$300. John Dodge then carried out his earlier pledge
to Perkins, using some of these proceeds to publish
in 1830 “a long tract detailing his side of the case and
reprinting all pertinent documents,” proclaiming in
the conclusion, that “The end of this affair shows
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that neither wealth nor influence can stay the march
of justice in our free land."*?

The scope of the Massachusetts Reports runs from
harsh civil litigation to crimes set in distant places.
Whampoa Reach, the final anchorage for Canton,
famous for paintings showing the western trading
fleet quietly at anchor there, was the location of a
crime which figures in a decision of the Supreme
Judicial Court in 1837. A Mr. Stone, represented by
Charles G. and F. C. Loring (the insurers represented
by Franklin Dexter and William H. Gardiner),
pressed a claim under an insurance policy which
covered the peril of “barratry . . . of the mariners.”
The claim originated in the theft, from the first
mate’s locked trunk by the cook and steward of the
vessel, of some $384 in specie, which the mate had
brought out to China in order to purchase goods on
his own account {(a common practice). The men
“were subsequently arrested, but no part of the
money was recovered.” The policy of insurance
taken out on this adventure had to be paid, as the
court found that barratry had been committed
within the meaning of the policy.3

The severe troubles of 1837 were predicted in
recession through late 1833 and the year 1834. While
times were easy by contrast with depression to
come, February of 1834 saw the failure of the Boston
house of P. & C. Flint & Co., which had been
engaged in the China and other foreign trade, and

the rest of the year saw more difficulties for other '

merchants. “At least six New England firms compro-
mised with their [London] creditors or took several
years to pay.”* The Massachusetts Reports reflect
this stress in three cases which stem from the Flint
bankruptcy. In the first, Baring v. Clark, the London
banking house of Baring Brothers & Co. attempted
to recover funds which the Flints had drawn at
Havana, for the shipment of a cargo by Clark, who
did not do so, but rather applied these funds to the
account of the Flints when they failed.*¢ Ferdinand
Clark also figures in the two other Flint failure cases,
Clark v. Flint (dispute centering on a brig half owned
by both Clark and the Flints), and Brigham v.
Clark.?” The latter case was an action to recover
from Clark the proceeds from his sale of a brig
owned half each by Brigham (a Boston merchant
who failed on February 6, 1834), and by the Flints,
who failed two days later, and were among the
creditors of Brigham.

The history of the disaster of 1837 found in the
Massachusetts Reports clearly demonstrates both the
great importance of the London banking houses, and
of the local partners of the American China coast
firms. The old and strong London banking firm of
Baring Brothers & Co. had an early start in
American activities, but were strongly challenged in
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Whampoa Reach, circa 1810, painted by an unknown Chinese artist. Courtesy of the Museum of the American China Trade.

the years up to 1837 by “active, if not too numerous,
merchant bankers specializing in services to Amer-
ican business men and institutions.”*® Through
curtailment of loans and the maintenance of high
liquidity the Barings were able to ride out 1837 and
the lean years which followed, and proved able to
help their major clients in an hour of need. “Specie
was scarce and high in price. As stoppages and
failures in England and America increased, reliable
bills grew fewer and fewer and protested bills were
returned to the United States in vast quantities.
Securities acceptable for remittance could be

" counted on the fingers of one hand. Merchandise

sold slowly.”3®

Not all London bankers were as well prepared for
the depression as the Barings. After a running effort
to sustain them proved insufficient, the “three W's”
(the great banking houses of Wildes & Co., Wiggin
& Co., and Wilson & Co.) stopped payment of their
obligations on June 2, 1837, and they were shortly
thereafter joined by a number of lesser banks.*° The
Wildes failure figures in the Massachusetts Reports
in Stevenson v. Austin (claims of Russell & Sturgis
of Manila and assignees for the benefit of creditors to
a cargo of sugar purchased by James Bruce of Boston
from Russell & Sturgis with a bill on Wildes & Co.),
and Wildes v. Fessenden (efforts of Wildes to collect
from bankrupt and solvent Boston merchants who
had drawn funds for a voyage).*! In the 1845 case of
Greene v. Goddard, Russell & Co. had acted to
protect their interest after notes drawn on Wiggin &
Co. became worthless. 42
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A key to the activities of the large American
houses in the China trade was a partner residing in
the United States, whose job was to maintain rela-
tions with clients, seek busiriess, and protect the
interests of the firm in times of stress. As the price of
Canton teas in the United States dropped below
purchase cost in 1837, John Murray Forbes (resident
partner of Russell & Co.) consulted several lawyers,
in an effort to learn more about the liability of
Russell & Co. for advances that clients might fail to
repay. In late May he wrote the house at Canton,
“There seems to be no question whatever that we are
bound for all bills drawn by us and wherever it is in
my power to protect such bills I now think it will be
for our interest to do s0.”* So it was that in the case
of Greene v. Goddard in 1845 (John C. Greene being
another of the partners in Russell & Co.) Forbes
reacted to the news of the failure of Wiggin by
promptly requesting of Goddard what he intended
to do to cover “bills drawn by Russell & Co. of
Canton, on Messrs. Timo. Wiggin & Co., London,
for your account.” The bills were paid at maturity at
London, “supra protest, by Baring, Brothers & Co.,
for the honor of the drawers, under the arrangement
made by . . . Forbes.” Forbes kept up pressure on
Goddard, who was trying to avoid having to sell too
quickly at too great loss, until the final of a number
of payments covering the bills, with interest and
notarial charges of protest, was paid on July 13,
1838. Russell & Co., represented by Benjamin R.
Curtis, then brought suit against Goddard, who was
defended by Sidney Bartlett, first for certain addi-
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tional expenses directly related to the late payment,
which were granted, and secondly for “loss arising
from not drawing against the goods in the hands of
Baring, Brothers” who had received them from
Russell & Co., Canton, and had to apply the value
of the goods to Goddard's unpaid bills. This second
claim was denied by Justice Samuel Hubbard in an
opinion which states that “[s]peculative damages
(sometimes so called) are not favored in law; and the
actual damage, arising out of breach of contract for
the non-payment of money, is usually measured by
the interest of money.” (which Goddard had already
paid) Hubbard noted that this “deprivation of an
opportunity for making money,” might as easily
have been an opportunity for loss.* (This especially
in the hard course of 1837 and succeeding years.) In
the 1844 case of Gould v. Rich, John Murray Forbes
again made efforts on behalf of the house at Canton,
this time in an attempt to recover the amount of an
overdraft made without authority by a supercargo
(ship’s commercial officer) during the period Forbes
was resident at Canton.*s

It was common for partners in trading firms to
spend years working for the firm at Canton (until
1842 the only Chinese port open to foreign trade), as
well as for a few years after return to the United
States. The Massachusetts Reports record the varied
activities of these returned traders. J. M. Forbes re-

appears in an 1849 suit against William Appleton
which arose from Forbes’ discontent with Spanish
dollar conversion costs on a bill that was taken out
at Cape Town to cover costs of repairs on his bark
Ackbar, and in an 1854 decision which held an
insurer liable for a partial loss on teas “jettisoned for
the common benefit” during a return voyage from
Canton.** Augustine Heard, an important China
trader from Massachusetts and founder of the great
house of Augustine Heard & Co., also had a long
record of involvement with the law, dating from
1815 when he was sued at the end of a long and
unhappy voyage (decision against Heard reversed on
appeal).”” When the Merchants Bank brought suit
against Heard in 1850 he was successfully defended
by Rufus Choate and Ellis Loring. Three years later,
when Heard brought suit as a Director of the
Roxbury Land Company, challenging a sale of land
authorized by other Directors, he was not successful
(Rufus Choate now arguing against Heard).*¢ In 1864
Augustine Heard collected a $1,246.14 judgment
from Caleb Cushing.*

With the treaties of Nanking (British, 1842) and
Wanghsia (American, 1844) the China trade begins
changes in quantity, nature, and ownership. Opium
imports, which had paid the price of exports for
many years, fell as the Chinese cultivated and in-
creased domestic production of the drug. The

A photograph of the busy waterfront at Shanghai. 1870's photographer unknown. Courtesy of the Museum of the American

China Trade.
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Photograph of India Wraft, circa 1855. From Harrison Gray Otis, The Urbane Federalist, by Samuel Eliot Morison.

Cohong (guild of hong merchants), which had made
valiant efforts to monopolize, and which in a
number of ways facilitated trade at Canton, was
broken by treaty, and Chinese merchants wielded
considerable power in the very new world of the
numerous open treaty ports.5° The age of the clipper
had dawned, and teas were moving to Great Britain
and the United States with greater speed than ever
before. John Murray Forbes wrote in the late 1840's,
that “The truth is that competition is so sharp here
[in Boston] that money must be made either by the
most penurious saving in fitting ships or storing
goods, etc., etc., or by being constantly on the look-
out and giving up body and soul to managing busi-
ness.”s!

With the China trade gradually changing and
growing less profitable, the China traders looked
within the rapidly developing United States for
investment opportunities. The Massachusetts
Reports reflect this change in the trade—the decreas-
ing value of the goods carried in it—in the last few
cases in the survey. These involve insurance on a
cargo of coal which caught fire off Woosung (near
Shanghai), Wales v. China Mutual Ins. Co., and
three actions which stemmed from an ill-fated ice
shipment in 1866.%2 (The ice industry was important
in New England at this time.) The first of these three
decisions, Commercial Mutual Insurance Co. v.
McLoon (won by ins. co.), was in a suit brought
against McLoon, who “obtained a policy of in-
surance by fraud, which gives him an apparent cause
of action, from which [the insurer] is in danger,” on
a voyage to carry ice from Boston to Hong Kong,
during which, off South America on the 10th of
April 1866, both vessel and cargo were lost to fire.>
The two parties returned to the Supreme Judicial
Court in November Term 1868, with the continuing
dispute now focused on wording in the policy,
“Warranted by the assured that the vessel be
commanded by a captain holding a certificate from
the American Shipmasters’ Association.” The Com-
mercial Mutual Ins. Co. demonstrated that at the
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time of the voyage in 1866, the captain held a certifi-
cate issued in 1861, which plainly required annual
renewal, but which had not been renewed. To the
certain despair of the insurer, Justice Horace Gray
held that “the only question . . . is whether he ac-
tually held one” (a certificate), that “a warranty
must be strictly complied with according to its
terms, whether such strictness operates in favor of
the insurers or of the assured.”>*

In its early nineteenth century bloom, the China
trade operated to the benefit of groups other than
merchants both in the United States and China. In
Massachusetts, one prominent group which bene-
fited, along with workers and suppliers of articles
carried in the trade, was the growing lawyer class,
which had close ties to the merchant community.
Examination of the Massachusetts Reports and other
historical sources show how these two groups were
related, and how they worked together during years
when both groups prospered and grew.

While a sample as small as the thirty China trade
cases involves certain limitations, it is nonetheless
useful for studying the nature of merchant disputes,
and the process by which merchants came to use
lawyers. Trade disputes which reached the Massa-
chusetts courts often involved insurance companies
or trading firm bankruptcies, although their scope
reaches beyond such activities to encompass much of
the mercantile activity of the time. There would
commonly have been an attempt at compromise or
mediation, and the attorneys used in this last resort
were often connected with the merchants involved.
The sample of China trade decisions is too small and
covers too long a period of time to admit a general
conclusion on continual merchant use of the same
lawyers, except in the case of Thomas Handasyd
Perkins, where there is abundant evidence of his
longstanding employment of his son-in-law, William
H. Gardiner. It is clear that family ties and the bond
of friendship made it much easier for merchants to
approach lawyers, and that the actions they brought
involved individual, tangible goals. In particular,
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the case Dodge v. Perkins stands as an excellent
example of thé development and resolution of a
dispute, while Greene v. Goddard provides a view of
the use of lawyers and of the individual efforts of a
merchant trying to collect from a debtor.

The reported decisions of the Supreme Judicial
Court of Massachusetts reflect the immediate his-
torical conditions of the Commonwealth in the early
nineteenth century. In the case of the China trade,
the decisions produce general information on the
activities of China traders and trading firms, on the
nature of the trade, of reaction to economic troubles,
subsequent careers, etc., and also information of
more narrow legal and historical significance. Yet
our memory of the China trade and of our legal his-
tory is poor. While it has been exceptional to probe
the interrelations of lawyers and sections of the
merchant community, there is a great deal of in-
formation to reward such effort. The use of his-
torical sources along with the records of legal
disputes, which provide a high quality of informa-
tion about disputes in our past, is of especial value to
the study of change, which is the first business of
history.
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